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NEW SERVICE TO MEMBERS 


bar association grows in proportion to the service it extends to its mem- 

bers. During the past few years the Los Angeles Bar Association has 
widened the scope of its activities and the character of its service to members, 
to an ever-increasing degree. 


It now offers a new type of service, to its members only, without cost— 
a program of section meetings for the study of problems relating to particular 
fields of the law. The Board of Trustees has just authorized the Committee on 
Education and Public Information to organize and offer to all members, the oppor- 
tunity to attend these section meetings, each one to have a qualified leader for 
the discussion of the particular subject in which they may be interested. It is 
planned to limit the number of those attending each section in order that the 
discussions may be informal. 


A wide variety of subjects are suggested to members, but they are at liberty 
to suggest others to the Committee. Among the subjects presently considered 
for discussion are: Admiralty Law, Appellate Procedure and Practice, Bank- 
tuptcy and Receivership, Contract Law, Corporation Law, Criminal Law (Fed- 
eral and State) ; Insurance Law, Labor Relations Law, Procedure and Practice ; 
Motion Picture Law; Oil, Gas and Mining Law, Probate Law, Procedure and 
Practice; Real Property, Taxation, Trade Regulations, Trial Practice and Evi- 
dence, and Trusts and Wills. 


It is the hope of the Committee that many members will respond to the 
letter which the Association has mailed to them on this new service, and will 
indicate the subject or subjects in which they are interested in order that the 
Sections may be efficiently organized. 
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BAR OPPOSES BILLS TO DIVIDE NINTH CIRCUIT 
COURT AND CREATE ELEVENTH CIRCUIT a 
r 
HERE are now pending in Congress Senate Bill 1793 and House Resolution b 
5489, companion bills, designed to divide the Ninth U. S. Circuit Court of d 
Appeals. They propose to create a new Eleventh Circuit Court, consisting of t 
four northwestern states, Oregon, Washington, Idaho and Montana, and the 
Territory of Alaska. b 
If the proposal is enacted into law, it would leave three states, Arizona, 
California, and Nevada, the Territory of Hawaii, and the U. S. Court for China, | 
in the Ninth Circuit. 3 
in 
The proposal originated in the Northwest. Less than thirty percent of the m 
cases now reaching the Ninth Circuit Court, as now constituted, come from the J m 
territory proposed to be included in the Eleventh Circuit. Strong opposition has R 
developed to the pending bills by both bench and bar. 
Judge Albert Lee Stephens of the Ninth Circuit Court in a letter to Presi § & 
dent J. C. Macfarland of the Los Angeles Bar Association, says: 
“As you know, there are seven members of the Court as now con- we 


stituted. The plan is to reduce the number to four by transferring to 
the new circuit each of the three members of the court who maintains his 
official residence in one of the states proposed to be cut out of the old 
circuit. It is my considered judgment that this movement is ill-advised, 
or at least premature. 


“The Circuit Court of Appeals is the final arbiter in a greater pro- 
portion than ten to one of the cases brought before it and its interpre- 
tations and applications of the Federal Constitution and statutes are not 
only final in the great majority of cases heard by it, but become con- 
trolling authority in the state courts within the circuit. 


* * * * * * * 


“The law makers and the courts of each state within the circuit 
look to the enacted laws and the judicial interpretations of others of 
such states for guidance. These states were pioneered and were matured 
in about the same historic period of the nation’s growth and progress. 
The patterns of their customs are much the same; their progress 1s 
along the same front; their future in a very large measure must be 
directed toward the same objectives and must be hewn out of much the 
same material and through the same strife. We of the Pacific Slope 
are one people. It appears to me that it is altogether logical and highly 
desirable that the Federal decision law for this area should be allowed 
to continue in, and to grow as, one great body.” 


Judge William Denman of the Ninth Circuit in an exhaustive statement on 
the subject says: ‘The writer believes that in view of the actual facts as he sees 
them, it would be a gross injustice to the circuit’s litigants and the taxpayers so to 
divide the circuit. What was gained by Senator Bone’s bill of 1937 would be los 
to the litigants, or restored to them only at an unnecessary increase in Federd 





judges with an equally unnecessary drain on the Federal budget.” 
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He says further: “Clerk O’Brien’s records show the last three year aver- 
age of filings in the proposed Ninth is 235.6. That is to say, the bills would 
redistribute the now excellently performed service to litigants so that there would 
be but 31.3 filings per judge in the Eleventh and 57.1 per judge in the new 
Ninth, thus is created an excess of 80% of judicial labor for the Ninth’s over 
the Eleventh’s judges. 


“With but four judges to meet the diverse litigation of this area, they would 
be swamped.” 


The Los Angeles Bar Association trustees referred the subject matter to 
its Committee on the Judiciary, composed of eleven seasoned practitioners, includ- 
ing a former Chief Justice of the California Supreme Court. That committee 
made its report to the trustees, and they adopted its recommendations and com- 
municated them to each California member of the U. S. Senate and House of 
Representatives. 


COMMITTEE’S FINDINGS 


The findings of the Committee in opposition to the pending bills, which 
were adopted by the trustees, are as follows: 


1. It would leave the Circuit Court of Appeals of the Ninth Circuit 
(which is now rendering complete and adequate appellate process for 
the entire Circuit) undermanned to an extent which would gravely 
impair the performance by it of its judicial functions. 


2. It would provide the new Eleventh Circuit with an excess of 
judicial manpower over that which will be required therein, presently, 
or any time in the near future. 


3. Such excess judicial manpower could not be effectively utilized, 
as a practical matter, and would, therefore, be wasted. 


4+. The aggregate cost to the Government (1. ¢., the taxpayers) of 
providing the appellate process in the area now comprised in the Ninth 
Circuit would be substantially increased. 


5. The offsetting benefits which would accrue therefrom to the 
inhabitants of the area within the proposed Eleventh Circuit would be, 
relatively, so small as to be, in effect, negligible. 


6. The inspiration which derives from the historical background 
and traditions of the Ninth Circuit, and from the work of the great 
jurists who have graced that court, would be lost, at least in part, to 
the area separated therefrom. 


7. The creation of an additional circuit would increase the likeli- 
hood of conflicting decisions, which would add to the burdens upon the 
Supreme Court, and would tend to disrupt the uniformity of decision 
which now obtains throughout the area presently within the Ninth 
Circuit. 
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Attorneys 
Center 


SPRING STREET 


AT FIFTH 


Calling Your Attention to 





ROWAN 
Building 


N.E. Cor. 5th and Spring 
Room 326 


PHONE TUcker 7303 





SECURITY 
Building 
S.E. Cor. 5th and Spring 
Room 401 


PHONE MaAdison 1034 





Citizens National 
Bank Building 
N.W. Cor. 5th and Spring 
Room 400 
PHONE VAndike 6079 
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New high speed elevators—the latest in 
design and development. 


A few excellent suites can be arranged 
—well located and attractively finished 
and decorated. 


Location most central—in the financial 
district within 5 minutes to courts and 
civic center. 


Especially convenient for attorneys. 


Close *o all forms of transportation— 
urban and interurban—convenient for 
clients and witnesses. 


Limit height garage and other ample 
parking facilities (special rates to ten- 
ants). 
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MODERATE RATES 


Call — write or ‘phone — for information 


R. A. ROWAN & CO. 


300 ROWAN BUILDING 


TRINITY 0131 
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SERVICE OF PROCESS ON CORPORATIONS 
AFFECTED BY 1941 AMENDMENTS 


By E. J. Grant, of the Los Angeles Bar. 


(Editor’s Note: There are here reprinted for the benefit of readers 
of the Bulletin the conclusions of Mr. E. J. Grant concerning the 
effect of the 1941 amendments to Sections 411 of the Code of Civil 
Procedure and 373 of the Civil Code. This is a portion of a longer 
article, also including suggested forms of affidavits, originally appear- 
ing in the Los Angeles Daily Journal September 29, 1941, reprints of 
which may be obtained upon request at the office of that newspaper.) 


I. The amendments to Section 411 of the Code of Civil Procedure and 
Section 373 of the Civil Code effective September 13, 1941, wrought no change 
in the law relating to service of process upon an insurance company, a corpora- 
tion subject to the jurisdiction of the Railroad Commission, a bank or trust 
company. 

II. Service of process on a domestic corporation, which is not an insurance 
company, a corporation subject to the jurisdiction of the Railroad Commission, a 
bank or a trust company can be made in only one of three ways, depending upon 
the existing circumstances. Those three ways are: 


By service upon: 
1. (a) A natural person designated as the agent of the corporation for 


the purpose of the service of process in a certificate filed with the Secretary of 
State under the provisions of Section 373 of the Civil Code, or; 











(b) The president, or other head of the corporation, vice president, secre- 
tary, assistant secretary, or general manager if AND ONLY IF such a certifi- 
cate has been filed with the Secretary of State wherein the names, etc., of said 
officers are set forth; 


2. The Secretary of State or any person employed in his office in the 
capacty of assistant or deputy upon order of the court or a judge made upon 
affidavit wherein it appears to the satisfaction of such court or judge that personal 
service cannot, with the exercise of due diligence, be made upon the agent desig- 
nated or officer named in such certificate ; 

3. The Secretary of State, or any person employed in his office in the 
capacity of assistant or deputy, in all other cases, i.¢., service of process on a 
domestic corporation which is not a bank, etc., must always be made by service 
thereof upon the Secretary of State, his assistant or deputy IN ALL CASES 
WHERE THE CERTIFICATE PROVIDED FOR BY SECTION 373 OF 
THE CIVIL CODE HAS NOT BEEN FILED WITH SAID SECRETARY. 


III. A certificate filed under the provisions of Section 373 of the Civil 
Code prior to its amendment in 1941, is not sufficient under the provisions of 
sid section as amended in 1941. 


IV. Service of process upon the Secretary of State made in accordance 
with the provisions of Section 373 of the Civil Code must be by personal delivery 
ofa copy of such process to the Secretary of State, his assistant or deputy. 


V. A domestic corporation, other than a bank, etc., served with process 
by service upon the Secretary of State, his assistant or deputy, may appear and 
aswer within thirty days after the delivery of a copy of such process to said 
“eretary ; within ten days if the agent designated or officer named in the certifi- 
tte is served in the county where the action is commenced; and within thirty 
hays if such agent or officer is served elsewhere in the State. 
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“ROMANCE OF THE RANCHOS” 


XCEEDING all expectations is the enthusiastic and widening response to the 

radio program, “Romance of the Ranchos,” sponsored weekly by Title Insur- 

ance and Trust Company of Los Angeles, according to First Vice-President, 
Porter Bruck. 

The program, broadcast each Wednesday evening, KNX, 7:30 to 8: 
o'clock, dramatically recreates each week the authentic and always colorful history 
of some one of Early California’s great ranchos, tracing its progress from the 
first land grants down to the present day. Frank Graham, noted CBS actor, 
serves as narrator and is supported by an all-star cast. 

The sponsor company’s vast files of land title records provide an inexhaustible 
storehouse of material on which to base the programs, and also enable the his- 
torical accuracy of the stories to be checked and double-checked. The tie-in 
between the company’s “product” and the stories is so close that the program 
becomes an ideal vehicle for conveying the title industry’s message to the public, 

By acquainting the general public with the nature and value of Title Insur- 
ance, Mr. Bruck says, the Company hopes to increase the appreciation and accept- 
ance of its service, and to minimize the number of complaints which are made 
to escrow officers, banks, attorneys and others by clients who are billed for title 


service and do not understand its purpose or value. 
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We act as Transfer Agent, Registrar, and Dividend Dis- 
bursing Agent for Corporate Stock issues; Trustee under 
Trust Indentures covering Bonds, Notes or Debentures. 


Our Corporate Trust Department can be of great assist- 
ance to you in these and many other matters. 


TITLE INSURANCE 
AND TRUST COMPANY 


443 SOUTH SPRING STREET 
LOS ANGELES, CALIFORNIA 
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ACTIVITIES OF THE JUNIOR BARRISTERS 


By Glenn B. Martineau, of the Los Angeles Bar 


EPTEMBER is the month when the conventions of the California and Ameri- 

can Bar Associations are held and when the delegates and those who are 
fortunate enough to be able to attend are able to compare the activities of their 
own local bar associations with the program carried on in other communities. 
On Thursday morning, October 16, 1941, the Executive Council of the Junior 
Barristers met in session for the purpose of hearing an informal report from 
Whitney Harris, Chairman, as to the meeting of the Junior Bar Conference 
recently held at Indianapolis. 


While the Junior Bar Conference of the American Bar Association devotes 
a large part of its attention to its own national activities, one of its major 
functions is to coordinate the activities of the local junior bar associations 
throughout the United States. It is largely for this purpose that the annual and 
semi-annual winter meetings of this organization are held. At the Indianapolis 
meeting the representatives of the Junior Barristers of the Los Angeles Bar 
Association were able to obtain valuable ideas as to the manner of operations 
of other similar groups. One of the important functions of the Junior Bar 
Conference for the coming year will be the establishment of a script “exchange” 
to act as a clearing-house for radio programs and other materials developed by 
bar associations all over the country. Material which is needed by any local 
bar group will be supplied by this exchange upon request and after an examina- 
tion of its files. As a result of the breakfast meeting of the Executive Council, 
plans are being made to adopt, if possible, for the benefit of the Junior Bar- 
risters of the Los Angeles Bar Association, improvements learned from the 
study of other bar associations. 


A guest of the morning was Mr. Hubert Morrow, one of the founders of 
the Junior Barristers of the Los Angeles Bar Association, who spoke from his 
long experience in joining in the discussion of this matter. 


The Judges’ Night Committee, under the chairmanship of Hilton McCabe, 
is pleased to announce that the annual “Judges’ Night Dinner” will be held 
on Thursday evening, November 6, 1941, at the University Club at 7 P. M. 
Honored guest and speaker of the evening will be Major General Jacob Fickel, 
Commander of the Fourth Air Force based at March Field. The subject of 
his speech will be “Our Effort in the Air.” Among the other guests will be 
Culbert Olson, Governor of the State, or his representative, Earl Warren, At- 
torney General of the State of California, judges of the United States Circuit 
Court of Appeals, including the Honorable Albert Lee Stephens, judges of the 
Supreme Court of the State of California and of many other courts. This 
yearly party is one which is looked forward to throughout the year because of 
its opportunities for free association between bench and _ bar. 


Jerry Ehrlich’s Radio Committee has continued to sponsor programs dealing 
with American liberties on radio stations KFAC and KFI. In appreciation of 
some of the efforts of his committee a letter was received from “The Americanism 
Educational League,” commending the programs as follows: 


“Dear Mr. Ehrlich: 


Let me express my sincere appreciation and pleasure at the re- 
markably fine presentation made over radio station KFAC last Satur- 
day evening by representatives of the Los Angeles Bar Association 
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in recognition of National Defense Week which was sponsored in Cali- 
fornia by the United American Defense Committee. 


Will you kindly convey to the members of your Association the 
warm thanks of this League for your splendid contribution, concern- 
ing which we have received many enthusiastic comments. 


Thanking you personally as well for your patient attention to the 
many responsibilities you discharged I am 
Sincerely yours 


Joun R. LECHNER 
Dr. John R. Lechner 
Executive Director.” 


In the near future the Radio Committee will hold a meeting for the purpose 
of considering work to be carried throughout the fall. The program entitled 
“Lest We Forget,” which has been conducted under the direction of Maurice 
O’Connor, it is anticipated is to be carried on by a series of additional speeches 
on various phases of National Defense. The exact times of these radio programs 
and the speakers for each will be later announced through the co-operation of 
the Los Angeles Daily Journal and the Los Angeles News. 


Throughout the month of September the important work of the Legal 
Aid Committee has been carried on through the joint efforts of Kenneth Rhodes 
and Clinton Rhodda. Any members of the Junior Barristers who are interested 
in the work of this committee are invited to get in touch with Kenneth Rhodes. 


One of the events of the past month which should not be omitted from 
mention was the gay stag put on by Felix McGinnis and his Social Activities 
Committee. This party is given annually by the Junior Barristers of the Los 
Angeles Bar Association in conjunction with the Junior Section of the Los 
Angeles County Medical Association. ; 
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Phone and Chargelt... 
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Broadway Florist 
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ANNUAL MEETING OF JUNIOR BAR CONFERENCE 
OF AMERICAN BAR ASSOCIATION 
By Whitney Harris, of the Los Angeles Bar* 


HE Junior Bar Conference of the American Bar Association is the junior 

section of the national association composed of all A. B. A. members under 
thirty-six years of age. Its officers consist of a chairman, vice-chairman and 
secretary. Its governing body is a council composed of the officers, ex officio, 
the last retiring chairman and one man from each of the ten federal judicial 
circuits and the District of Columbia. 


The Junior Bar Conference renders assistance to the senior association 
whenever requested and, in addition, maintains its own program. It holds an 
annual convention contemporaneously with the annual convention of the A. B. A. 
The Conference met this year at Indianapolis for three days, from September 28 
through September 30. 


The Public Information Program of the Junior Bar Conference is its most 
important single activity. This year the convention opened with a meeting of 
state and local information directors. It was reported that during the year a 
total of 689 radio programs and 847 talks before visible audiences had been given. 
In principal part, the public information work last year was tied into the national 
defense effort of the country. In the coming year this powerful agency of public 
information will also be used to further the efforts of the senior association in 
effecting procedural reforms throughout the nation. 


This year, for the first time, a special meeting was held for delegates from 
junior bar groups affiliated with the Junior Bar Conference. Both the Junior 
Barristers and the Junior Bar Conference of our State Bar are affiliated and 
were represented at this meeting. The programs carried on by various junior 
bar organizations were presented. The Junior Barristers proved to be the most 
active such organization in the country. 


The problem of coordination of junior bar organizations was discussed and 
debated at length. Several amendments to the By-laws of the Junior Bar Con- 
ference were adopted for the purpose of: facilitating cooperation. It is now a 
declared purpose of the Junior Bar Conference “to provide a better and more 
effective means of cooperation between existing junior bar organizations and of 
coordination of their work.” 

In addition to committee reports and reports of officers, the Conference 
heard several stirring addresses. General Allen W. Gullion, Judge Advocate 
General of the United States Army, spoke on courts martial; Honorable R. D. 
Guy, Jr., a young Canadian lawyer, spoke on Canada’s war effort; and Honor- 
able Grenville Clark addressed the Conference on civil rights in time of war. 

If, as I believe, the fundamental purpose of junior bar work is to develop 
that spirit of comradeship and loyalty to the profession which will fit the young 
lawyer to succeed to the heavy responsibilities now carried by our seniors at 
the bar, the Junior Bar Conference of the American Bar Association is succeeding 
admirably. In this Conference young lawyers from all over the country, with 
diverse backgrounds and subject to sectional influences, meet in the common 
purpose of professional achievement. Whatever their individual predilections, 
each one is bound to the others by his loyalty to law and the processes of justice 
which are the essence of our democracy. 





*Mr. Harris is Chairman of the Junior Barristers. At the Junior Bar Conference 
described in this article he was elected 2 member of the Junior Bar Council to repre- 
sent the Ninth Circuit—Ed. 
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Changes in the new Federal Gift and Income Tax laws 
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are so complex and serious in character as to require the 
revision of many outstanding wills. @ Members of the 
Bar who must meet this problem on behalf of their clients 
are invited to consult with us, and to make use of our 
specialized knowledge. @ Consultation with officers of 
this Department is freely available to members of the Bar 


at all times without obligation. 


TRUST DEPARTMENT 


SECURITY-FIRST NATIONAL BANK 


Member Federal Reserve System © Member Federal Deposit Insurance Corporation 
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“WHAT I SAW AND HEARD IN SOUTH AMERICA” 


HAT’S the subject of our Mayor, Hon. Fletcher Bowron, at the first Fall 
Meeting of Bar Association members at University Club, October 23rd. 


Judge Bowron—most of us know him better as a Judge than as the Mayor 
—has returned from a six weeks good-will trip, by air, to many of the South 
American Republics. He brought back some very definite impressions, and a 
great deal of information, on the political and business conditions of that far- 
flung continent. He saw and heard much that should interest and enlighten 
any meeting of Americans: What the people to the South think about the war 
situation as it affects them; how they regard the United States and its foreign 
policy and how extensive is the Nazi influence in South America; these and 
other pertinent subjects affecting us. 


Vacation time is past, and the hot weather is over—perhaps—so that there 
should be a capacity audience to hear Mayor Bowron, who is a fellow member 
of the Association. 


OWN in San Diego County, there is a small dot on the map designating 

Poway. It lies a few miles east of Del Mar. It was there, in 1887, Fletcher 
Bowron was born. We don’t know what he did up to 1907, when he became 
a student at University of California. Perhaps, he was a farmer. At any rate, 
he spent two years at U. C., and then went to U. S. C. for two years more as 
a law student. 


In 1911, he took up newspaper work, and spent six years as a reporter on 
Los Angeles newspapers. He was admitted to the bar in 1917, and after his 
war service, practiced in Los Angeles until 1922. In that year he became a 
deputy in the State Corporation Commissioner’s office, where he remained until 
1925. From there he stepped in the office of the then Governor of California, 
Friend W. Richardson, as Executive Secretary, for the years 1925-26. The next 
advance was to Judge of the Superior Court, on the Governor’s appointment. 


He served with distinction on our local Superior Bench until September, 
1938, when the people of Los Angeles elected him Mayor, at a recall election. 
He was re-elected in 1940. 


Mayor Bowron served with the 144th Field Artillery and later the Military 
Intelligence Division, 1917-18. He is a member of the Native Sons, American 
Legion, and the Masons. 











LUNCHEON MEETINGS SCHEDULED 





Oct. 28 JOHN O'MELVENY Suggestions to Attorneys on 
Law and Office Management 


Nov. 25 HON. FRANK G. SWAIN Suggestions to Attorneys on 
Practice of Law in the Law 
and Motion Department 


AT LOS ANGELES ATHLETIC CLUB, ON TUESDAYS 
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“A SOLDIER’S DAY IN COURT” 
By Major E. A. Crary, U. S. Army, Judge Advocate’s Department 





















Major E. A. Crary, known to most of the members of the Bar Association 
as “Jud,” has written for The Bulletin a most interesting article on Courts. 
Martial, which we are proud to print. Major Crary is stationed at Head. . 
quarters Ninth Corps Area, office of the Corps Area Judge Advocate, Presidio, 0 
San Francisco. h 


IVING as we are in a world at war, it is but natural that perfection of our 
country’s defenses is paramount in the mind of every citizen. Expansion ‘ 
of the Army has, of course, increased interest in the means of enforcing disci- b 
pline in the armed forces, that is, interest in trial by courts-martial. When t 
consideration is given to the number of persons now subject to courts-martial, 


their youth, and the change in their mode of living, the enforcement of discipline : 
by courts-martial is surprisingly infrequent. F 

Many learned treatises have been written on the subject of Military Law and le 
Courts-Martial. All interested in more detailed information should study not 0 
only one of these scholarly works, but also the Manual for Courts-Martial, C 
U. S. Army, 1928, a small volume which may be purchased from the United st 


States Government Printing Office, Washington, D. C., for 75c. Among the tr 
well recognized authorities are Colonel William Winthrop’s “Military Law and A 
Precedents” and Major General George B. Davis’ “A Treatise on the Military C 
Law of the United States.” One of the latest papers on courts-martial procedure ct 
is a very clear analysis entitled “The Army Court-Martial System” written by \ 
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Colonel Archibald King, Judge Advocate General’s Department, United States 
Army. The article appeared in the May 1941 issue of the Wisconsin Law Review. 


This effort is not for the lawyer or student of military justice, but is directed 
to the attention of the thousands of Americans who now have relatives or friends 
in the Army of the United States, thereby sharpening their interest in all phases 
of the life of a soldier. It is the sincere desire of the writer, who only recently 
has devoted “full time” to the study of military law, to acquaint those interested 
in the subject with the fundamentals of Army courts-martial by a brief explana- 
tion in terms which do not require a legally trained mind to understand. If this 
objective is accomplished it can only follow that the reader will realize that trial 
by courts-martial, much discussed but little understood, protects the rights of 
the soldier on trial (known in military language as the “accused’”’) and insures 
a fair and impartial disposition of the case. 


Much has been written on the history of the courts-martial. In brief, since 
the days of the Roman Legions armies have been disciplined in accordance with 
law. In modern times, codes of military laws have been referred to as “Articles 
of War.” The first American Articles of War were adopted by the Provisional 
Congress of Massachusetts Bay on April 5, 1775, and they, like the articles 
subsequently adopted by the Second Continental Congress on June 30, 1775, were 
modeled on the Articles of War effective at that time in the British Army. 
Authorization for the Articles of War in effect today is found in the Federal 
Constitution. Their interpretation, together with a clear explanation of the pro- 
cedure to be followed in their enforcement is set forth in the Manual for Courts- 
Martial, United States Army, 1928, referred to above. The Articles of War 
are 121 in number, 43 of which announce offenses punishable by courts-martial. 
Article 110 states that all of the articles which provide for punishment for 
any misconduct on the part of the soldier must be read and explained to every 
soldier at the time of his enlistment and every six months thereafter during his 
service. 

Although “soldier,” strictly speaking, includes both officers and enlisted men, 
as used in this article “soldier” refers only to enlisted men. This does not mean 
that officers are not subject to courts-martial. A higher standard of conduct is 
demanded of officers than enlisted men and punishment is accordingly more 
severe. For example, an officer is likely to be dismissed from the service (con- 
sidered the worst fate that can befall an officer) for being drunk and con- 
spicuously disorderly in a public place, whereas, the maximum sentence that can 
be given an enlisted man for the same offense is six months confinement (guard 
house) and a fine (known as “forfeiture”) of two-thirds of his pay per month 
for the same period. 

It must be understood before courts-martial are discussed that not all of- 
fenses committed by military personnel are punished by courts-martial. When 
minor offenses are committed they are punished by what is known as “company 
punishment” which is usually administered by the company commander (captain) 
under authority of the 104th Article of War. This type of punishment may be 
only a “bawling out.” It may, however, consist of withholding of privileges, 
extra duty (such as Kitchen Police), restriction to certain limits (barracks or 
camp), or hard labor, but none of these forms of punishment may exceed one 
week’s duration and the soldier may not be placed in the guard house or fined 
under company punishment. If the soldier believes this punishment unjust he 
may appeal to his superior officer next above his company commander or may 
demand a trial by courts-martial. If the soldier receives company punishment 
oad the 104th Article of War, he may not be court-martialed for the same 
offense. 
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KINDS OF COURTS-MARTIAL 


The term “court-martialed” means nothing more than trial by military cour 
in which the accused is given every opportunity to prove his innocence. Before 
one may be found guilty by a military court it must be proven beyond a reasonable 
doubt that he is guilty of the offense charged. . 

Articles of War 5, 6, and 7 provide for three kinds of courts-martial known 
as (1) Summary Court-Martial, (2) Special Court-Martial, and (3) General 
Court-Martial. 

If the company commander (captain) is of the opinion that the alleged 
offense is too severe to be adequately punished by “company punishment” he 
will usually himself (though any member of the military service may do s0) 
make written “charges” (similar to indictment in civil criminal law) against 
the soldier accusing him of the violation of a certain Article or certain Articles 
of War. These charges will also set forth in detail just what act of the soldier 
is claimed to constitute the violation and when and where it was committed, 
Charges may only be made by one who has satisfied himself of the guilt of the 
accused by investigation of the facts or by having been a witness to the com- 
mission of the offense charged. The person signing the “Charge Sheet” (who 
is known as the “Accuser’’?) makes an affidavit that he has personal knowledge 
of the matters set forth in the charges or has investigated them and that they 
are true in fact, to the best of his knowledge and belief. The charges after 
having been properly prepared go to the officer having power to appoint a 
summary court, usually the colonel (known as the “appointing authority”) who 
commands the regiment to which the accused belongs. This officer also has 
authority to appoint a special court-martial. The colonel may, if he deems it 
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advisable, send the charges back to the captain with instructions to administer 
“company punishment.” If, however, he believes the offense claimed to have 
been committed is severe enough to be tried, summary court, he refers the case 
to a summary court for trial. 


A summary court consists of one officer appointed usually by the regimental 
commander (colonel). This court cannot adjudge punishment (“Sentence”) in 
excess of one month’s confinement (guard house), restriction to limits (bar- 
racks or camp) not to exceed three months, or a forfeiture (fine) of not to 
exceed two-thirds of one month’s pay. A summary court officer may be any 
officer of the regiment who, when appointed to serve as such, does so in addition 
to his regular duties with the troops. A summary court hears the testimony of 
witnesses against the accused and any witnesses the accused cares to have called 
to testify in his behalf. The accused may himself take the stand and testify if 
he desires, but he is advised by the court that he need not and that if he does 
not, it will not be considered in any way as weakening his case or as any indication 
that he is guilty. Neither the accused nor the Government is represented by an 
attorney or anyone else before a summary court. The charges, findings of the 
court and the sentence of the court are then forwarded to the colonel who ap- 
pointed the court, for his consideration. No sentence of the court may be en- 
forced until the colonel has approved it. He has power to approve the sentence, 
or, if he believes it is too severe he may approve only a part of it or may order 
that none of it be enforced. His action is taken after consideration of all the 
circumstances, but in no event can he increase the sentence of the court. A 
copy of the summary court record is sent to the officer exercising general court- 
martial jurisdiction over the command (usually a Major General) who checks it 
for errors, defects or omissions. 


The offense charged may be considered by the colonel more serious than 
could be properly punished by a summary court, should the accused be found 
guilty. This being so he would refer the case to a special court-martial, which 
it is to be remembered the regimental commander (colonel) has power to appoint 
under authority vested in him by the Articles of War. Three or more officers 
compose a special court. In the case of a special court, as well as a general 
court, a trial judge advocate and a defense counsel are also appointed. The trial 
judge advocate (known in the Army as the T. J. A.), corresponds to the prose- 
cuting attorney (district attorney or county attorney) in a criminal trial in civil 
life. The T. J. A. is an army officer who may have been, though not necessarily, 
a lawyer in civilian life. He is rarely a member of the Judge Advocate Gen- 
eral’s Department (not to be confused with the Adjutant General’s Department 
which has nothing to do with courts-martial or their proceedings). The T. J. A. 
who presents the Government’s side of the case, performs the duties of this office 
in addition to his regular duties. His only interest in the trial of the case is 
to see that justice is done. He keeps a record of the trial including a summary 
of the testimony of the witnesses. 


THE PROCEDURE 


The procedure followed in a special court-martial trial is similar to that of 
a general court-martial with but few exceptions. There need not be an investiga- 
tion of the charges by an impartial officer before referring the case to a special 
court for trial. This does not mean that the accuser does not have to investigate 
the matter before signing the charges and affidavit referred to hereinabove. The 
record of trial is in brief because a stenographic reporter is seldom used in a 
special court case, though always in a trial by general court-martial. 


A special court cannot adjudge punishment in excess of six months’ con- 
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finement (guard house) or forfeiture (a fine) of two-thirds of the soldier's 
pay per month for a period longer than six months. Like all other kinds of 
courts-martial, the sentence can only be executed after the consideration and 
approval of the officer appointing the court and, as in the case of the summary 
or general court-martial, he may approve all or any part of the sentence or may 
disapprove of it entirely. After the colonel has acted in the case, the record js 
forwarded to the officer who has authority to appoint a general court-martial 
(the highest kind of military court), usually a major general, who commands a 
division, about 22,000 men. The general refers the record to his Staff Judge 
Advocate (S. J. A.) who is a member of The Judge Advocate General’s Depart. 
ment (J. A. G. D.) of the Army. The Staff Judge Advocate is a trained lawyer 
of years’ experience in military law and usually has engaged in civil practice prior 
to being commissioned in the Army. He reads and checks the entire record 
carefully for the purpose of determining whether there are any errors which in- 
juriously affect the rights of the accused. If any such irregularity is found, 
an appropriate recommendation is made to the Major General as to the action 
to be taken to correct the error. The General will then direct means of cor- 
recting any such error in the proceedings. 


Attention will now be directed to the general court-martial, the highest of 
the military courts. It is trial by general court-martial which often attracts 
public attention because only a general court-martial can adjudge a sentence in 
excess of six months’ confinement and dishonorable discharge. The general court- 
martial, usually oppointed by a Major General (appointing authority) consists of 
five or more officers. One of these officers, a member of the J. A. G. D, if 
available, and in any event one experienced in court-martial proceedings, is 
named the law member by the appointing authority. A trial judge advocate, 
assistant T. J. A., defense counsel, and assistant defense counsel are also named 
in the order appointing the court. 


Whether charges will be tried by a general, special or summary court depends 
as heretofore stated on their seriousness. Needless to say, only the most serious 
cases are referred to a general court. Before the colonel refers the charges to 
the Major General with the recommendation that the case be tried by a general 
court, they must be thoroughly and impartially investigated. This is in addition 
to the investigation made by the accuser. The colonel appoints an officer (not 
the accuser or a member of the court) to conduct the investigation. This in- 
vestigating officer advises the accused of the offenses charged against him and the 
name of his accuser. He tells the accused that he has been appointed to investi- 
gate the charges and that all available witnesses, including any the accused may 
wish to have questioned, will be interviewed in the presence of the accused and 
that he (accused) may ask the witnesses any questions he may desire. The 
accused is further advised that he may, if he wishes, make a statement, oral or 
written, but that he need not make any statement and if he does it may be used 
against him. All available witnesses are then examined in the presence of the 
accused. The investigating officer reduces to writing the statement of each, 
which statement the witness may or may not sign, as he wishes. These state- 
ments, together with any statement of the accused, if he cares to make one, are 
forwarded to the colonel with the opinion of the investigating officer as to whether 
or not there is sufficient evidence to support the charge. The colonel, if in his 
mature judgment, after reading the statements of the witnesses and making 
any further investigation he may deem necessary, believes the accused guilty of 
the offenses charged and that he should be tried by general court, forwards the 
charge sheet report of investigation and statements of witnesses to the Major 
General (appointing authority). 











BULLETIN 


» soldier's 

kinds of 
ation and 
summary 
e OF may 
record ig 
irt-martial 
nmands a 
aff Judge 
s Depart. 
ed lawyer 
‘tice prior 
re record 
which in- 
is found, 
he action 
S of cor- 


lighest of 
1 attracts 
ntence in 
ral court- 
onsists of 
G. D., if 
dings, is 
advocate, 
so named 


t depends 
st serious 
harges to 
a general 
. addition 
icer (not 
This in- 
1 and the 
O investi- 
ised may 
used and 
re. The 
, oral or 
r be used 
ce of the 
of each, 
2se state- 
one, are 
. whether 
if in his 
making 
guilty of 
yards the 
e Major 





pAR BULLETIN 41 


The general must not send the case to a general court for trial until he ob- 
tains and considers the advice of his Staff Judge Advocate. The charges and 
report of the investigating officer are therefore referred to the general Staff Judge 
Advocate who examines the report, including all of the statements of witnesses 
and gives his opinion in the form of a recommendation to the general as to the 
roper disposition of the case. (Based on his short experience in the office of 
a Staff Judge Advocate, the author can unequivocally state that all doubts which 
may arise in the consideration of a case are resolved in favor of the accused.) 
The general may or may not adopt the recommendation of his Staff Judge Ad- 
yocate, but in the great majority of cases, he does. Though cases which get 
this far are often disposed of by means other than trial by general court, those 
that do go to a general court for trial are sent to the T. J. A. of the court who, 
as in the case of a special court, is an officer who has been a lawyer in civil life, 
or by reason of his experience, is familiar with court-martial proceedings. He 
performs this duty in addition to his others and has no interest or purpose in 
making a record of convictions as the number of men convicted would have no 
effect whatsoever on his future in the service. The officer considered to have 
best performed the duty of T. J. A. is the one who brings all the facts sur- 
rounding the case, undistorted, before the court, irrespective of whether a full 
disclosure results in the conviction or acquittal of the accused. The defense 
counsel and assistant defense counsel, like the T. J. A. and his assistant are 
officers appointed by reason of their qualifications to properly represent persons 
brought to trial. The accused if he does not have confidence in the defense 
counsel, may choose any other available officer to represent him as defense counsel 
or may hire a civilian lawyer to defend him in the case. Defense counsel is 
allowed to read the statements of all the witnesses who will testify against the 
accused as soon as the case is referred to trial, he therefore knows who will 
testify against the accused and what their testimony will be. The same con- 
sideration is given to the bringing of witnesses for the accused before the court 
as to witnesses for the Government. 


A MILITARY TRIAL 


If you were to visit a general court-martial, and you may, as all trials by 
court-martial are open to the public, you would believe yourself to be witnessing 
a criminal trial by any Federal court as far as concerns the application of the 
tules of evidence. You would notice, however, that the court of five or more 
officers acts as both judge and jury. The ruling of the law member, referred 
to above, on all questions of admissbility of evidence, is final, all other questions 
which normally arise in the course of a criminal trial are passed on by the entire 
court in closed session and in order that the junior officers on the court may 
not be influenced in their vote by their seniors, the court votes in inverse order 
of rank, junior first and senior last. 


No confession to a superior officer or military police will be accepted as 
evidence by the court unless it appears the accused, before making the con- 
fession, was advised that he need make no statement and that anything he said 
might be used against him. Neither will the accused be allowed to plead guilty 
to any offense until he has been advised by the court the effect of such a plea, 
that is, the punishment that might result, etc. Voting on the question of the 
accused’s guilt, which is done after all the evidence is in and the court has heard 
the arguments of the defense counsel and the T. J. A., is by secret written ballot. 


No person may be convicted of an offense for which the death penalty is 
made mandatory by law, nor sentenced to suffer death unless all the members 
of the court present agree on the sentence, nor may any sentence to confinement 











42 BAR BULLETIN 


for more than ten years be adjudged except by three-fourths of the court cop. 
curring in the sentence. All other sentences and convictions are determined by 
a two-thirds vote. A general court-martial may not adjudge a sentence of death 
in time of peace in the United States or its territories, regardless of the offense 
involved. The death sentence is only mandatory in time of war in case of one 
convicted of being a spy. Sentences ordered executed in excess of ten years’ 
confinement are extremely rare. : 


In determining the question of the accused’s guilt the court has no informa. 
tion as to the prior record of the accused. If he is found guilty, the court, before 
pronouncing sentence, considers his military record and prior convictions. Ip 
case of an enlisted man, only prior convictions within his current enlistment, 
which are not more than one year prior to the commission of the offense charged, 
may be considered. 


If the required members of the court cannot agree as to the guilt of the 
accused, he is acquitted and may not be again tried for the offense. 


A complete record of trial, including testimony of all witnesses which js 
taken down by a stenographic reporter, is certified correct and sent by the T. J. A. 
to the appointing authority (Major General) who refers it to his Staff Judge 
Advocate for review and recommendation. The Judge Advocate in reviewing 
the record is in much the same position as an appellate court reviewing a criminal 
record in a civil case, except that he considers not only the legality of the 
sentence from every angle, but also considers the weight of the evidence; that is, 
whether he believes the accused is guilty of the offense charged, and if so, whether 
or not the sentence is proper or should be reduced. The Staff Judge Advocate'’s 
review and recommendations are submitted to the General in writing and are 
usually adopted without change, but as in all courts-martial cases, the appointing 
authority can take any action he deems proper except that he may not in any 
way increase the sentence of the court. Though the case may be sent back for 
rehearing, the new court retrying the case can not adjudge a sentence in excess 
of the sentence of the court trying the case in the first instance. 


Records of all general court cases are sent to the office of The Judge Ad 
cocate General in Washington, D. C., where they are again examined by the 
Military Justice Section of that office and if found legally insufficient to support 
the findings and sentence of the court, are examined by the Board of Review 
(three or more members of The Judge Advocate General’s Department). If the 
Board of Review also finds the record legally insufficient. the record together 
with the opinion of the Board of Review and that of The Judge Advocate Gen- 
eral is sent to the Secretary of War for final action by the President. 


Though, as has been seen, not all general court cases reach the Board of 
Review, there are certain cases that go there automatically. Before executions 
of any case involving penalty of death, dismissal, or dishonorable discharge not 
suspended (dismissal applies to officers and is comparable to a dishonorable dis- 
charge), the record must be forwarded for examination by the Board of Review. 
The same is true of all cases involving dishonorable discharge, not suspended, 
or confinement in a penitentiary unless the accused pleaded guilty at the trial. 
If the opinion of the Board of Review is approved by The Judge Advocate 
General, the appointing authority (Major General) is informed that the sentence 
may be executed. If, however, the Board of Review holds the record of trid 
legally insufficient to support the findings and sentence, either in whole or m 
part, or that errors of law have been committed which injuriously affect the 
substantial rights of the accused, and The Judge Advocate General agrees, the 
record is returned to the appointing authority with instructions as to how the 
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error shall be corrected. If the error cannot be corrected, the accused is released. 
Should the Board of Review and the Judge Advocate General disagree, the 
record of trial and all opinions are forwarded to the Secretary of War for final 
action by the President. 


All the reviews which have been discussed are automatic and are had without 
request by the accused. 


SOLDIER’S RIGHTS SAFEGUARDED 


It may be of interest to know that The Judge Advocate General is legal 
adviser to the Secretary of War in all military matters including military justice 
which involves courts-martial. Members of The Judge Advocate General’s 
Department are all experienced lawyers and one or more are assigned to duty 
on the staff of all generals commanding a division or larger unit of the Army. 
Thus in acting on all court-martial records, the general has benefit of the opinion 
of a legally trained mind. 


The fact that every effort is made to secure to a soldier a fair and impartial 
trial does not mean that men coming into the army are mollycoddled. There 
is no pampering of those who refuse to conform to regulations; however, officers 
in charge of training the men have no desire to start court-martial proceedings 
against a soldier which will likely (if the case is disposed of by trial) result 
in withdrawing of all officers and persons who take part in the trial as members 
of the court, witnesses, etc., from their normal duties of training men for 
national defense. Officers will in every possible way, such as fatherly advice, 
warnings, and company punishment, seek to bring their men to adjust themselves 
to military life and regulations before resorting to courts-martial. It must be 
remembered that the Army is made up of all types of men. It is the duty of the 
officers to train these men. It would be a simple matter to send a man home, 
or “fire” him as is done by an employer in civil life if he doesn’t abide by the 
regulations for his conduct laid down by the Government. The hire and fire 
system would, of course, not be practical in building a fighting force, conse- 
quently only in a relatively few of the more serious cases are men dishonorably 
discharged under sentence of courts-martial. Last, but not least, any unexecuted 
portion of a sentence adjudged by court-martial may be withdrawn (mitigated 
or remitted) by the authority appointing the court or his successor or any higher 
authority at anytime it may appear the ends of justice are best served by re- 
leasing the prisoner from the remaining confinement or unpaid portion of the 
forfeiture (fine). 


These words are not intended as a defense of the Courts-Martial system— 
it needs no defense. Neither is it intended to represent that in trial by court- 
martial no error or mistake can creep in or that every sentence executed is, 
without exception, the proper punishment to fit the crime in the particular case. 
It is only human to make mistakes, but it is believed that under the courts- 
martial system there is the least possible chance of error in the final disposition 
of a case that it is humanly possible to prevent. The only fear any person 
need have of a courts-martial is that it is quick in operation (a few days for 
Summary Court to a few weeks for the more involved General Court case) 
and sure in results. Men who will not conform to the standards of Army train- 
ing and life and the incorrigible have reason to fear the courts-martial, but the 
man who cooperates and does his best to adjust himself to the new life will find 
his officers only too willing to help him in every way possible and he will have 
no more reason to fear courts-martial than the law-abiding citizen in civil life 
has to fear the criminal courts of his community. 





(Newspaper Headline: 





Only by discipline is an Army to be distinguished from a ruthless mob, 
Courts-martial is the means of enforcing discipline in this Army of ours and jg 
the authority which will make it the efficient fighting force we must have if we 
are to maintain our way of life in a world being subjected to the scourge of a 
modern Attila. 





GAS, GIN AND GRIEF 


“Boy AND GIRL KILLED By RACING TRAIN’’) 





Where are you going, heedless young man? 
Why such frenzied haste to reach a goal? * 
What will you do with time saved—if you arrive? 


Guiding a roaring thunderbolt, riding a shiny juggernaut, 
Racing madly on highways, by-ways and streets, 
Heedless of warning lights, insensate to others’ rights, 
Youth rushes blithely on its dangerous way. 


(“Out of the way, you doddering old poke! 
You're too old, too slow for our day. 
You've lost your nerve—in fact, you’re a joke 
And delaying the game—Hey, Make Way!’”) 


A quickened sense of vibrant power, the throb of eager heart; 
A boundless world lies just ahead—a girl; another drink. 
The road is wide and time is infinite; why chart 

A way to fresher scenes—why hesitate to think? 


(“Out of our way! It’s good to feel alive! 

The night is young and so are we; it’s time for a drink. 
The drunker I am the better I drive” —) 

Young man, “it’s later than you think!” 


A rhythmic roar of bridled power, the call of fiery brain; 
The swelling tempo of pounding pulse; just one more drink— 
And again the reckless pace; why heed the roaring train? 


“Hell! we'll beat it!” Young man, “it’s much later than you think.” 


Ewett D. Moore. 
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